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IN THE

SUPREME COURT
OF THE

STATE OF UTAH
A..XXIE :1£.

C~\RPENTER,

.Appellant,
\S.

Case No.

620·2

RL"EY SYRETT,

Respondent.

ABSTRACT OF RECORD
COMPLAINT
Trans.

1

Plaintiff complains of the defendant and for
cause of action alleges :

I.
That at all times hereinafter mentioned the
defendant was a resident of Garfield County,
State of Utah, and the owner and operator of a
certain inn, known as Ruby's Inn, in .said county,
located approximately four miles west of Bryce
Canyon.
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II.
That the said inn is a two story structure and
at the time of the injury hereinafter complained of
was so constructed that it was necessary to use
artificial lighting to illuminate the stairway and
approach thereto leading from the second story
to the ground floor of said building; that the .said
artificial lighting was supplied by electricity generated by a Delco lighting system, owned and operated by the defendant, and at the time herein mentioned the defendant had negligently and carelessly permitted said lighting system to become
out of repair, to such an extent that the lights for
said stairway and surroundings would go out at
frequent, irregular and unexpected intervals, and
thereby leave said stairway and .surroundings in
a dark, unsafe and dangerous condition, all of
which was and had been well known to the defendant for a long period of time prior to the 25th.
day of August 1937.

2

III.
That continuously from the 21st. day of August 1937 to the 25th. day of August 1937 plaintiff
was a registered guest at said inn; that on said
last mentioned date, at about the hour of 8:30
o'clock in the morning, plaintiff left her room on
the second floor of said building to go to the lobby
of said inn on the ground floor; that when .she
arrived at the top of said stairway and was in the
act of taking a step down said stairway, the light
provided for illuminating said stairway, by reason of the defective condition of said lighting
system, became extinguished, leaving said stairway in total darkness and wholly undecernible,
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"~hereby and by l"f'HSOll "' hert'O f the plaintiff' lost

her balance and fell d0m1 said stairs to the bottom thereof, as a n.•snlt of \Yhich said fall plaintiff's hip bone wns shntterl'd, her pelvis bone
broken. and she suffered numerous other hurts,
bruises and physienl injuries, n ll o.f "rhich were
accompanied with g-reat physical pain, mental
ang·nish and nerYons shock, necessitating that the
plaintiff be confined in the hospital for a period
of eleven weeks. and after she left said hospital
she "-as obliged to use crutches \vhen walking for
an additional period of six months. That as a result of said injuries plaintiff's left leg is shorter
than her right leg, \Yhich causes plaintiff to walk
with a limp and to be permanently maimed and
crippled. all to her damage in the sum of Ten
Thousand Dollars ($10,000.00).

IV.
That by reason of the injuries aforesaid plaintiff incurred and became obligated to pay for
hospitalization the sum of $292.00; that she was
obliged to employ a doctor to care for her injuries,
for which she became obligated to pay the sum of
$150.00; that she was obliged to have nursing care
for which she became obligated to pay $100.00.

3

v.
Plaintiff further alleges that at the time of said
injury she was employed as a housekeeper and
was earning, and capable of earning, the sum of
$50.00 per month, and as a result of said injury
plaintiff has been unable to work at her usual and
ordinary employment, all to her damage in the
sum of $900.00.
WHEREFORE plaintiff prays judgment
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28

AMENDMENT TO COMPLAINT
Comes now the plaintiff, and by leave of court
first had and obtained files this her amendment to
her complaint herein, so that paragraph II of said
complaint will read as follows:

II.
That the said inn is a two story structure and
at the time of the injury hereinafter complained
of was so constructed that it was necessary to use
artificial lighting to illuminate the stairway and
approach thereto, leading from the second story
to the ground floor of said building; that the said
artificial lighting was supplied by electricity generated by a small Diesel engine used during the
day, and a Dodge motor car engine used during
the night; that each of said engines was supplied
with fuel stored in a small tank or container,
vvhich it was necessary to replenish at frequent
intervals; that the defendant operated said lighting system in a negligent and careless manner in
this: (a) That the engine generating power for
said system was not supplied with sufficient fuel
for its operation, or the fuel would be irregularly
supplied, so that said engine would cease to operate; (b) that the line transmitting current to said
inn, and said lighting system as a whole, were allowed to become out of repair and were maintained in an inefficient and defective condition, so
that the supply of current for lighting said inn
was not constant or dependable. That by reason
of such negligence of the defendant the lights of
said building, and particularly the lights for said
stairway and surroundings, would go out unexpectedly and at frequent and irregular intervals,

6
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and thereby leaYe Baid Btair,Yny and surroundings
in a dark. unsaf(\ and d:1ngerous condition, all of
which "~aB and bad bt:'t:\u '"Pll kno,Yn to the defendant for a long period of tiine prior to the 25th.
day of .A.ugust 1937.
Dated this lOth. day of . .:\.ugust 1939.
REX J. HANSON
JESSER.. S. BUDGE
Attorneys for plaintiff.

BILL OF EXCEPTIONS

37

This cause came on regularly for trial on the
20th. day of June 1939, before the Hon. Henry D.
Hayes. Judge of the Sixth Judicial District Court
of the State of I'"tah in and for Garfield County,
JesseR. S. Budge and Rex J. Hanson appearing
as attorneys for the plaintiff, and H. D. Lowry
appearing as attorney for the defendant, whereupon the following proceedings were had:
DR. J. W. BERGSTROM, a witness for
the plaintiff, testified as follows:
DIRECT EXAMINATION.

My name is Dr. J. W. Bergstrom and I
am forty-nine years of age and by occupation
a physician. I was a member of the firm of
McFarland, Bergstrom & Snow, practicing
medicine and surgery at Cedar City, Utah,
during the year 1937. (The doctor's qualifications as a physician and surgeon were stipulated by the Attorney for the defendant).
My firm had to do with attending the
plaintiff, Mrs. Carpenter, between the 25th.
of August and the 4th. of November 1937, at

'I
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Cedar City. During that time .she was under
our care. As a member of the firm I was
familiar with the conditions that obtained
and the nature of her injury and the treatment of it. She had a thigh fracture on August 25th. I personally examined her and assisted in the treatment given all the time she
"\vas under our care. It was what we called an
inter trochanteris fracture. Plaintiff's "Exhibit 1" is an X-Ray picture of the fracture,
taken when she :first came to the hospital on
August 25th. and was taken under the .supervision of our firm. I have marked on "Exhibit 1 '' with the letter ''A'' the thigh bone
of the left leg. There is a comminuted fracture where the bone bends. The letter '' B, ''
which I have marked on the exhibit, indicates where the fracture is sho"\vn. The piece
of bone where the two B 's are is broken right
out. The injury was a major one and very
disabling. In the area where the break occurred there was a broken bone, torn ligaments and muscles, and resulting hemmorhage, and it destroyed the tone of the nerve
endings, and she had a severe nervous reaction, due to the accident and pain. The injury produced a lot of pain over a long period.
To alleviate her pain during the :first part of
her hospitalization she required morphine.
She was given morphine on the 25th., three
doses. At nine thirty P. M., at twelve o'clock,
and one other, and the next day she had two
doses, and the day following she had two
doses. That would be the twenty-seventh.
On the 28th. two doses, 29th, one dose, and
on the 30th. we began giving ~er a sedative
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43

kno\Yll ns aeetinol to reliPYP pain. Rhe received a pain killinr: drug kno\\'U as amatol
con1pound three tinlt\~ on the :2nd, thrt>e times
on the 3rd., and \\Tas given something each
day thereafter, but on the 6th. she received it
twice. and also on the 9th. On the lOth. she
received, besides amatol~ codine, "\vhich is similar to morphine, but not so powerful. These
drugs "-ere administered to her to relieve
pain. On the l~th. she received amatol compound, and on the 19th. she received acetinol.
On the 21st. and 22nd. she was still receiving
them, and also on the 23rd., continuing up to
the 29th. She was getting several doses a
day. These treatments were all during the
month of September. In October she was getting paregoric, a milder drug for pain, and
she got acetinol "itb it, and on the 6th. she got
acetinol and paregoric. She was still getting
these treatments on the 11th. and for sleeplessness sodium amitol. She was given acetinol on the 13th. and on the 25th. Up until
October 25th. she was getting a lot of drugs.
.to relieve pain. When she first came to the
hospital we gave her morphine. We X-Rayed
her and put her to bed to reduce the fracture
and set the bone. \Ve put her in a cast, which
involved putting a cast on the left leg from
the ankle up to the body and part way down
the other leg. The cast was made of plaster
of paris and held the broken fragments of
bone, making any movement, whatever, impossible. The cast was put on on the 26th. of
August and was removed op. the 9th. of October, and her leg was massaged. She was
kept in bed for some time and then allowed
to get in the wheel chair for a week or so.

9
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After the cast was taken off she was in the
wheel chair practically all the time until she
left the hospital on November 4th. After she
left the hospital she would have to go on
crutches for six or seven weeks, and she
would have to use a cane for a while after·
that. Up until the end of the sixth month she
would be disabled so she could not get around
much without assistance. Following this type
of injury there is almost invariably a shortening of the leg to a varying degree, from
one fourth to three fourths of an inch, and
any person with that has a permanent disability. The treatment which I have described
as having been administered to 1\Irs. Carpenter, from the time she entered the hospital
until she was discharged, was necessarily required according to recognized standards of
good practice in the profession, and it was
proper treatment for that condition. As aresult of this accident there would be, over a
variable period of time, a nervous reaction,
and it would last as long as there was any
pain, and then her restlessness and sleeplessness would extend beyond that.
CROSS EXAMINATION.

I examined both her legs. during the time
she was under my observation. She did not
.show signs or evidence of other marks of any
serious consequence, except this fracture. I
have not examined her since she left the hospital. I do not know what her condition is today, or what it has been since Noven1ber 4th.,
nor what treatments she may have had, or
what she may have done.

10
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RE-DIRECT EXAl\liNA'l'lON.

The X-Ray does 11ot indieatt' any injury at
all to the pelvic bone.
(It ""as stipulat(?d bet\Yt'en eounsel for
the respectiYe pnrties thn t the defendant,
Ruby Syrett, i~ the O\vner and in control of
and "~as operating Ruby's Inn during the
month of ~\ugust 1~)37, and particularly during the time from the :21st. to the ~5th. of August of that year, and during the entire month
of August.)
ART L. C~lliPENTER, a witness for the·
plaintiff, testified as follows:
48

DIRECT EXAMINATION

I am thirt~~-five years of age and am a
cook by occupation. I am the plaintiff's son
and-am employed at the present time at Zion's
Canyon. I was in the employ of Ruby Syrett,
at Ruby's Inn, during the month of August
1937, as a cook. I began working for him on
May 8, 1937 and last worked for him on May
6, 1938. I was gone twice during that period,
from July 21, 1937 to August 6th. of the same
year, and again in the latter part of November. I was employed there during the month
of August 1937 from the sixth of the month.
The inn itself faces approximately north
and south. The lower floor up to the second
story is made of logs and the top floor is
lumber. There is a lobby inside and a stairway. The stairway leading from the lobby
goes north for a few steps and then runs
east to the landing of the second floor. There
were more steps from the first landing to the
top_ than from the lobby to the first landing.

11
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I am familiar with the condition of the hallway at the top of the stairs. It was approximately four feet in width. It ran two ways,
one north and one south. When you come to
the top of the stairway you are at right
angles with the hallway north and south.
There are rooms along this hallway on either
side at. the top of the stairs. At the extreme
end of the north hallway there is a door leading to a beauty shop and barber shop. From
that beauty shop door to the top of the stairway there were rooms along on either side.
There were no windows opening into this
hallway, from the north part. of this hallway,
and none in the south hallway. The hallway
was dark unless there was artificial light,
and that was the condition in August 1937. I
did not have a room up there at that time, but
I have had a room there 'vhen I was working. I had occasion to go along this hallway
in reaching my room. I had a room there
approximately ten days.
Q. Were there any lights in this hallway South of the head of the stairway, or
north of the head of the stairs~
A. I am sure there were lights both
north and south.
Q. Were there any lights immediately
above~

A. They were approximately above
where the stairway came up.
There was one light there at the top of
the stairs. I do not know the size of it.
While I was working at the inn I did observe
the lights going out. Sometimes four or five
time a day throughout the inn. I heard Mr.
Syrett, the defendant, make comments about

12
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these lights Yery oftt'll. .£\t meal time in the
dining room I haYP heard him make eomments. During the sumn1er of 1937 I heard
him. He 'Yas in the dining room. Mrs.
Syrett and n1yself were present. At breakfast, lunch and dinner.
Q. \\hat did you ht-nr him say at that
time~

5,3

. .-\_. That he experts 'Yhen w·e all sat down
to eat the lights "~ould go out again.
All during the period I was employed
there the lights· 'Yent out as many as four or
fi,e times a day. during 1937. I had difficulty in the kitchen owing to that condition. On one occasion the light globes were
blown out because too much power came to
them in the kitchen, and the lights automatically -went out or were shut off-I do not
know-but the lights went off at that time.
A.t various times they had gone out at meal
times. I have had orders on the stove that
I ha\e lighted candles to see to keep them
from burning, and at one corner of our
kitchen it ,yas necessary to burn light to
see, even during the day time. That light
was frequently out. There was no regularity
as to when these lights would go out, or any
indication as to when they would go out.
Q. \\-:nat was the condition, Mr. Carpenter, as to the top of the stairs when the lights
were out, if there were no lights there 1
A. It would be dark, if that is what you
mean.
There were no windows in the stairway
leading from the first landing to the top of
the stairs.

13
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55

CRoss-EXAMINATION

I was discharged from the service of Mr.
Syrett. I had trouble because of my habits.
Because of that he discharged me. I probably had conversation at the time of this accident with some of the girls in the kitchen.
I did not in the presence of Gene Bybee and
Sarah Porter, or one or two other girls in
the kitchen, within an hour or a few hours of
the time in question make the statement in
substance or effect ''If mother wasn't so
svveet .she would sue Mr. Syrett for everything he had.'' I did not make that statement in substance or effect. I remember
making a statement one time, I do not remember who to, but undoubtedly some of the
employees, when asked if mother was going
to sue Mr. Syrett, I remember saying she
probably might have a lawsuit if she wanted
to.
Q. But you didn't make the other statement in substance or effect~
A. Positively not.
The only natural light there is in the upper hall I have described is what might come
through the glass panel in the door leading
into the barber shop; also a single panel in
the door in the south of the hallway. I do
not think the s.outh door is practically all
glass. F·rom my observations the bedroom
doors along the halhvay would be kept closed.
If these doors were open there would be some
light into the hallway.
Q. When tvvo or three doors along the
hallway are open, doesn't it give sufficient
light to light the hallway as great as when
the artificial lights are on~

14
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...-\.. I believe I ran answer ''No '' to that
question. b~eau~t.' thf're nre no door \vays at
eertain interYals along the hall. No, it would
not be as lig·ht.
The doors in the south halhYay on both
sides are located quite rlose together, from
the stair,,ay to the end of the building. I am
not certain if there is a door directly in front
of the stairway. My best recollection is that
there is not. My opinion is that the closest
door was a little south of the head of the
st.airway. three or four feet. From the north
of the stairway there were no doors leading
into the stairway on the west or left side for
fifteen or twenty feet, and on the east side
for about ten feet. So there is a distance between doors at the head of the stairway of
about thirteen feet. My best recollection is
that any doors at the head of the stairway
would not throw any direct light on the head
of the stairway. I have been up and down
that stairway when the lights were turned
out. I usually carried a flash light at nighttime, but not in the day time. In the daytime
when the electric lights were out I ascended
and decended the stairs.
Q. Did you ever have any difficulty in so
doing, or in seeing where you were going up
and down the stairs ?
A. I couldn't see where I was going, but
I was familiar, so I would have no difficulty.
I could not see the steps when the lights
were out, I am positive of that. If the door
nearest the head of the stairs was open I
don't know whether the condition would be
the same. That might have cast sufficient
light to light the stairs completely, but I have
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58

60

no recollection at this time. I do not remember going up and down the stairs when the
doors were open and the lights were put out,
but I am positive with the electric lights out
in the daytime you couldn't see the steps.
I do not know that the condition would be
the same if the door at the head of the stairs
was open. If that door were open it might
cause sufficient light to light up the stairs
completely. I have no recollection at this
time. I do not remember going up or down
the stairs when the doors were open and the
electric lights were out, but I am positive if the electric lights had gone out you
could not see the steps. You could see three
or four steps before you got down to the
lobby, the light from the lobby 'vas sufficient
for that. The stairway is open and there is
no obstruction on the bottom from the lobby
part way up only the bend. From that bend
up the north side of the stairway is a solid
wall. On the south .side there is a bannister
with poles or pickets until you arrive at the
second floor level. There is practically nothing to obstruct the light from the bottom of
the second floor level to the lobby, except
these posts and pickets and there is nothing to shut out the light on the lower part of
the .stairway. There is a window in the west
side of the lobby north of the fireplace which
lets in considerable light into the lobby, and
that window was. there at the time of the
accident.
The first warning of the light going out
from the cause of running out of fuel, it
would suddenly go brighter, and nearly everybody who had been there some time would

16
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63

say HOh then.' gop~ the light out.'' If it "'as
for any other rPn son it would someti1nes go
out quite suddenly \Yithout any \Yarning
whateYer. \Yhen the lights would turn bright
and go out tllt'Y \YOuld not a hYays gradually
die down. Half the tin1e that \vas probably
true. It 'vould take son1e seconds before
they "-ould go completely out. There was no
electric light in the stair"yny, or over the
stairway when I "-as \Yorking there. There
was a light approximately at the top of the
stairway in the hall. I do not know what
size globe -was used. I do not know what was
the most frequent cause of the lights going
out. It depended on the season of the year
whether the lights were left on during the
day. I belie\e they were intended to be kept
on as much as possible during the months
of July and August. I do not recall them
having been turned out several hours during
the day, unless there was mechanical trouble.
In my best judgment they were not turned
out during the summer months because it was
not necessary to operate during the day
time. They "-ere kept continuously in operation in the day time in the summer months,
except when there was some difficulty. On
these numerous occasions when the lights
went out one frequent cause was lack of fuel.
I would not say it was the most frequent
cause. I had practically nothing to do with
the light plant.
RE-DIRECT EXAMINATION

There has been some changes in the remodeling of the structure of the hotel since
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the accident. I assisted in it. The lobby
covers the entire ground floor and the "\vindows in the l:Jbby face east. The building
runs north and south, but faces east.
RE-CRoss ExAMINATION

I do not know whether there were any
structural changes in the .stair"7ay. There
were none at the time I left. I know there
was a difference in the windows in the lobby
after the remodeling. The remodeling was
not complete when I left, but there were windows that were made, the wall was removed
and some of the windows on the east side
were made larger. I do not know about any
windows on the left of the lobby being closed.
Other than enlarging the windows on the east
side I do not know of any changes that were
made. The lobby is quite large.

65

RE-DIRECT ExAMINATION

There were changes made in the windows
upstairs by the remodeling. The sleeping
room windows were entirely removed, both
on the east and the west, and new windowR
built in their place in what would then be the
outer wall. The hallway on the second floor
leading to the top of the stairway had on
either side of it bedrooms. The east wall of
the bedrooms, which -vvas the east wall of the
building, was completely removed. That is,
it was removed further east and two rooms
was created in the place of one on the eaRt
side of the hall. The north side of the hall
was under construction when I left. Prior
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to the time of the r~1uodeling thPre was a
baleony OY~r the tr'p of the \Yindo\Y8 to the
ea~t of th~ lobby~ and that would operate to
shut out the light.
RE-CROSS EXAMINATION

66

They created a bathroom and other
sleeping quarters "There the rooms on th~
east v.-ere "-hen they remodeled, and the
light would haYe to go through an additional
room'i:o the hallway, to what it would at the
time of the accident.
RE-DIRECT ExAMINATION

66

The v.indows are larger in the new part
than in the old part.
GUY HOWELL, a witness on behalf of
the plaintiff, testified as follows:
I reside in Salt Lake City and am twentyseven years of age. I was employed as a
kitchen helper during the summer of 1937
at what is known as Ruby's Inn. I cleaned
vegetables and chickens, etc. I worked there
about three months, from July to October.
I was there during the month of August.
While I was there several times while cleaning chickens or vegetables it became quite inconvenient because of the lights going out. I
v.~as working in the west side of the kitchen
and there were no windows there. I had an
electric light to serve my needs while it
worked. It would burn during the daytime
most of the time, except when it would go out.
It would go out three or four times a day.
Not at regular intervals, but at unexpected
times. It was quite inconvenient working
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there. \Vhile working at the sink I would
have to wait a while to become accustomed to
the less light condition. The frequency of
the light going out was a condition which
obtained during the entire .summer.
CRoss-EXAMINATION

The lights would just naturally go out
without any warning at all. You would be
working there when all of a sudden it would
be dark. Sometimes they would go out gradually, but other times they would go out
quickly. There were two double and one
single window in the kitchen. I have talked
with Mr. Budge about this case; he is the
only person. I worked there at the time Mr.
Carpenter worked there, along 'vith him. I
quit working of my own free will.

71

RE-DIRECT ExAMINATION

72

There was a partition in the kitchen running east and west that the sink was built
on to. It would shut off the light from the
south window. There was nothing to interfere with light coming in from the west 'vindow, only there was a board that would .slant
down from the outside of the window with a
cover on it, a sort of awning about two feet
long. The quarters where I was working
were not lighted, except I had artificial light.
MAIBEN JOHNSON, a witness on behalf of the plaintiff, testified as follows:
DIRECT EXAMINATION.

I live at Cannonville, Utah, about thirtyfive or forty miles south of Panguitch. I am
thirty-seven years of age and am grader for
I
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the 8ta te Road Co1umission. I \vas employed
at Ruby's Inn during the summer of 1937 by
Ruby Syrc.:'tt. I kept the n1aehinery in repair most of tlH:'\ tin1e. Repaired the truck,
tractors, automobile~. light plant and electric
installation. and the water systen1 and washing- machine.
Q. You were a general mechanic'
...\.. ''~ell, I didn't call myself much of a
mechanic.
Q. Did you have charge while there of
the electric lig-ht plant that furnished current
to Ruby's Inn1
A.. If it broke down mechanically I
would then.
I did not have time to watch it all the
time, I was out in the field fixing tractors.
The power unit to generate electric current
was a 5 H. P. Diesel engine and a 6 cylinder
motor from a dump truck. The diesel engine
was used in the day time, from about six
thirty to seven o'clock in the morning, until
probably that time in the evening, if washing or ironing. Or if it didn't happen to be
shut off. Sometimes they would shut down
for a short time during the day. The fuel
used in the Diesel engine was Diesel oil.
Not exactly crude oil. It was refined to a
certain extent. The fuel used for the Dodge
six cylinder engine was gasoline. That engine was used in the evening when the load
was heavier. It was more powerful than the
Diesel engine. The fuel for the Disel engine was supplied from a five gallon tank,
and the same sized tank was used for the fuel
for the Dodge motor. There was no other
power unit that supplied electricity for
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Ruby's Inn, other than these two engines, and
when neither of these engines was in operation there were no lights in the building. The
power unit was located about a hundred and
fifty or two hundred feet west of the inn and
the current was conveyed to the hotel building by electric wireing.
Q. Now did you have any difficulty or
were you called upon to adjust any difficulty
in regard to these lights during the summer
of 1937, while there~
A. Yes sir.
The difficulty was just things incident to
motor trouble. The lights would go out lot~
of times. They were shut off to change oil
in the machinery, sometimes they ran out of
fuel or gas, and sometimes there would be
some minor thing in a mechanical way that
would go wrong. Maybe a fuel pump would
quit, or a valve would .stick, or maybe it
would get low on oil or water and cause it to
get too hot, or maybe the load was too heavy.
Q. Did you have occasion to restor~
these lights that had gone out on account of a
valve sticking during the .summer?
A. I think so.
Q. Did you have occasion to restore the
lights on account of overheating of the fuel
unit on account of lack of water~
A. Well, that is what I laid it to.
If the water got low maybe I would have
to shut it down and fill it with water.
Q. Did that condition exist during the
entire summer~
A. Yes, if it happened to get low on
water.
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Q. ,,. . hat Wl're tlll' otlH'r

condition~

yon
state sometiinl~~ l'X1 ~h'd. bt'8idt'S stieki ng~ of
the YHlYt'~ nnd gettiHg: hnv on \Yah'r'
~\... ThP fuel litH~ n1ight elog up.
Q. Did you haYe fuPlline rlogging in the
Diesel engine unit!
. .\. l ... e~. it ha~ done.
The fuel line~ clogged during that summer and caused the lights to go out. From
these various rondition~ \Yhich I have named
the lights would go out maybe three or four
times a "~eek. It might be the lights would
be extinguished at times 'vhen I 'vas elsewhere and other people attended to supplying the fuel, if that was the cause of their
going out. Other people had to correct the
condition if I was not there.
Q. When you say a valve would stick in
what engine would that be~
A... It could happen in any engine.
Q. Did it happen in both these engines
at times?
.d.. I remember it happened in the Diesel
engine a time or two.
The Diesel engine was used during the day
time. I remember the fuel line clogging in
the Diesel engine. It could be caused by
sedllnent in the fuel over a long period of
time collecting in a certain place and causing clogging. There could have been sediment in the fuel. When you remove the clog
then you know that to be the case, but I could
not say it was in the fuel. It may have been
collecting itself in the use of the engine. But
there was more or less sediment in the fuel.
I don't remember how frequently I was
'-

'--
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called upon to fix the electric lights. There
would be times that there would be something wrong quite often. But that would not
always cause the lights to go out. We detected it at times before the lights went out.
At times we didn't. When the lights would
go out it would be unexpected. I didn't hear
Mr. Syrett make any statements about the
lights going out. This condition of the plant
I have described, that is, of the valves sticking, fuel lines being clogged, exhaustion of
the fuel supply, and the overheating of the
motor, obtained throughout the summer of
1937 from time to time.
The light located at the top of the stairway was about a fifty watt. Pretty good
light. It was about five feet south of the
south side of the stairway.
CRoss-ExAMINATION
I was never on the stairs when the electric
lights were turned out. I was on the stairs
when there was no electric light on and at
that time the light from the top down, as near
as I can remember, is better than the light
from the bottom up, for the reason that the
light from the lobby shows in from the bottom, and coming up the shadow of your person naturally obstructs some of the light.
But I have gone up there as fast as I could
walk and gone down and there wasn't any
light. I have been there when the electric was
not on. I could distinctly see every step
from the top down without any difficulty.
There is a door somewhere near the head of
the stairway on the side of the hall. When
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the door i~ open thnt "~ould int'rPn~e tht~
lig-ht on the stair,Yn~,.· I haYe been up and
down tho~(~ ~tai r:S '"hen the electrie lights
haYe been burning, aud al~o w·hen the door
"·as open when the light canH_~ in on to the
stair"·ay. I did not notice ''hich time the
light "·as the brightt>~t or best. But either
way the light is good enough. If the door is
open or if the light is on. I have se.en the'
lighting on the stair,vay "·ith the door closed
and when the electric lights ":ere off. There
was then sufficient light for me to go up and
down the stairs. I could see the steps and
had no difficulty ascending or descending
with the door closed when the lights were on.
\Then the lights ''ould go out from difficulty mth the motor they would go out gradually. There would be a few seconds. The
momentum of the machine, whenever that
was the cause of the power stopping, has
enough speed to keep the lights going a little,
but it gets darker. Engine trouble of any
sort did not generally cause the lights to go
out immediately, ·like when you throw .a
switch. There is nothing to stop the engine
immediately unless the s'vitch was pulled.
I have known of occasions when the lights
were turned out voluntarily for a part of the
day during the day time. I would not say it
was frequently, but lots of times there
wasn't enough of a crowd, and they had to
wash, and they would turn the lights off in
the day time. It wasn't necessary to have
the power plant going for the lights alone in
the day time. When they were kept going it
was to keep the water pumps for the laundry
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going. When the motors were stopped because of fuel shortage the lights would go
out practically the same as when there wa~
motor trouble. They might linger along
longer, that is, prolong the time of going out.
RE-DIRECT ExAMINATION

Q. When you say the lights were turned
out in the day time, do you mean they were
turned out in the early morning~
A. No sir.
I have seen them turned out at nine
o'clock. I do not remember that they were
turned out earlier than that. It was usually
in the middle of the day. When the lights
would not become extinguished immediately
there was a red glow in the filament of the
globe, just immediately before they went out,
but always they would subside from a bright
light to a red glow, and it would be a matter
of a few seconds before they were entirely
out. Whenever there was a red glow there
was not much light from that. From the
time the condition existed which would bring
about the going out of the light there was no
light of any consequence after it reached the
red glow .stage.
I have not been down those stairs for the
purpose of making any particular observation as to what I could see or could not see.
I wasn't very familiar with the stairs because there wasn't much work on the upper
floor. I haven't made any particular observation as to how many steps I could see or
could not .see. But I remember I didn't have
to hesitate a minute to see where I was go-
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ing. I remember an instance when I have
gone down tlu:"Sf' stP1"~ with the lights out and
the door beside the ~tnir"·ny shut. I rlid that
seYera l tin1es "·hile I "·ns 'Yorking- there. But
I haYen 't n1ade any obserYn tions as to '"hat
the condition 'Yould be 'Yith reference to anyone going do,Yn the stairs with a 50 watt light
on and the door closed, and then have the
light immediately extinguished 'vhen I was
at the top of the stairs. I haven't made any
experiments about the stairway.
. .\.s you come from the lobby to the first
landing and from the first landing to the
second story, this stairway from the first
landing to the second story, north of that
stairway, is a solid ".,.all. South of the stairway it is solid from the turn up, other than
a railing up the side of the steps. In othe!"l
words, there is a railing on the south side of
that stairway leading to the second floor,
from the first ]anding to the top. The second
floor comes out flush with the steps. There
is a post there at the top of the steps. The
railing is a wood railing. There is nothing
between the bottom of the railing and the
top of the steps, except posts. The wall is
solid behind the railing. On the south of the
stairs you have a ".,.all and the railing. The
wall is solid. You have a solid wall on both
sides from the first turn all the way up. The
railing on the south side is nearer the lobby
than the north wall. The light coming from
the lobby would be intercepted by the wall
on the south, and there are no windows in the
north wall of the stairway leading from the
first landing up. So you have a closed con-
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dition from the first. landing to the top of the
stairway by the wall on the north and the
railing and wall on the south.
RE-CRoss ExAMINATION
There was a period before the light went
out, after they reached a red glow, of a few
seconds. During that period they would reflect light until the red glow disappears.
From the time the light started to go out
until they went. out entirely they reflected
the light so that you could see for a time.

87

89

RE-DIRECT EXAMINATION
I have never seen the lights go out abruptly unless the switch was pulled. It
might occur, but not with the engine fuel
running out. I do not claim to be an electric
expert. If there was some other trouble
than engine trouble the lights might go out
quicker if the trouble was in the wire, pulling
the switch or burning the wire out. I do not
remember of that happening down there.
But the switch was pulled lots of times. That
might have been the trouble at this time. You
do not pull the switch to change the oil or
fill the water tank.
ANNIE M. CARPENTER, plaintiff, testified on her own behalf as follows:
My name is Annie M. Carpenter and for
the last few years I have resided in Salt
Lake City. I am sixty-one years of age and
the plaintiff in this case, and the mother of
Art Carpenter, who testified. I went to
Ruby's Inn on August 21, 1937 and regis28
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tered and "~n~ a~signl"\d a rootn, whieh was
located on the St.'\ro~1d floor just south of the
stair"·ay on thP east side of the building.
I remained at Ruby's Inn until August ~5th.
and kept this room during that tin1e. I took
my meals at the rafe do,vnstairs, with the exception of one day they brought them to my
room. That was on Tuesday. the day before
the accident. On the morning of August
~5th. I left my room between eight and eight
thirty. as near as I can remember. I walked
to the head of the stairs and put my hand on
the post and went to take a step and the next
thing I knew I was rolling. The lights went
out and everything 'vas befuddled and everything went dark, and I found myself rolling.
I rolled down to the landing where the stair
turns. Mr. Syrett's son-in-law, Mr. Farnsworth, came to my assistance. I had my bag
in my hand and I let it go and it made a
racket and he heard it. I was trying to grab
something to hold me, but I couldn't. I don't
believe Mr. Syrett came there while I was on
the landing, or until after they picked me up
and set me on a chair in the lobby. I saw
him then. He said he felt ·sorry that such a
thing happened and also said ''That light
would go out just as you wanted to come
down the stairs.'' That is the first time I
remember Mr. Syrett. I couldn't describe
how I felt as a result of the fall. The pain
was more than I could tell you. Of course,
it fractured my hip, and my trying to get up
and stand on it, you can imagine how it felt
with the bones cracking together. They
took me to Cedar City and I was under the
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care of Drs. ~1cFarland, Bergstrom & Snow
from the 25th. of August to the 4th. of
November. 1\Iy leg was put in a cast which
reached from a little below my arm almost
down to my heel. I had considerable pain.
I was there about seven weeks. I could just
move my head and hands and you can imagine how I felt. After they took me out of
the cast I don't remember how long I was
in the wheel chair. They put me in but it
bothered me so much I had to get out of it.
I was discharged on November 4th. They
brought some crutches to the hospital for me
to try and use and they didn't discharge me
until they could see that I could go on
crutches. I used crutches for six months.
I used both crutches not quite that long, but
one I used for six months, and theh I got
down to a cane for a period after that. I
suffered pain after I began to use the
crutches. This break ached and throbbed and
my whole leg ached, and I didn't feel good
anywhere. After I began to use the cane I
could get around with its aid, although I had
quite a limp. I could get around pretty good.
I used the cane about three months and since
that I haven't used either a cane or a crutch.
My condition since is that I do not get about
very well but I am thankful I can get along
as well as I can. I have inconvenience( from
the injury now. I cannot stand on my foot
only a little while at a time, and during windy or cloudy weather it is like rheumatism.
I have to have it massaged. I have just got
so I can tie my shoe in the last two months.
My hip, I do not know what is the matter,
30
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but it has shrunk 8\vny and \\~hPn I step it
gives a\Yay herP. I try not to have a lilnp
"~hen I walk, but I kno\Y that 1 do. I am sensitive about it. ..:-\s n re8ult of the l'all I have
been awfully upset and neryous ever since.
I feel like erying all the tiine.
I haYl:\ receiYed ·bills for the hospital services. The bill is $:2~l:2.65, and the bill from
the doctL)l' $130.00. The nursing·, I went to
live with my brother and I paid a hundred
dollars until I left there. I \Y-as employed
prior to this accident by Dr. Gill Richards of
Salt Lake City. His 'vife was dead and I
-was his housekeeper. I was on my vacation
at the time and was going back to work for
him. I received $50.00 a month and my room
and board. Since the accident I have been
able to wash dishes and do a little light
housework. I did a little darning and sewing. I cannot work fast and I cannot do
work that requires some speed. Until the
filing of the complaint in February 1939 I
was not able to do my customary work I had
been doing or to earn the wages I had theretofore earned. From August 25, 1937 to
February 1939 I haven't earned anything.
I haven't worked, just wait on myself and
get around the house where I have been
staying. The left leg that was injured is
shorter than the other one.
CROss-EXAMINATION

I had been at Ruby's Inn prior to August
1937 on one other occasion. I was there a
few days. On this occasion I was there from
the evening of the 21st. to the morning of
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the 25th. All together I had been at Riby 's
Inn on the t•.vo occasions about seven days.
I didn't observe any difference in the stairway on the two occasions I had to go up and
down the stairs these seven days. The stairway was in approximately the same position,
so far a.s I know. I don't know whether
there was a light globe in the stairway at
the time of the accident. I had been down
these stairs during the daytime during the
seven day period. I didn't ever observe
whether the electric lights were on or off. I
do not remember having any difficulty going
up and down the stairs, except when I had
this accident. I didn't feel very good the day
previous to the accident. I became nau.
seated and I vomited that night. I could
have gone down the stairs so far as my illness was concerned if I had tried to. I was
not s.o sick, but I was not. feeling so good,
and I laid in bed. I could have gone down.
I was ill one night. I don't remember that
I complained to Mrs. Syrett, or the girls
that waited on me about being dizzy or sick
during this visit. I do not remember saying any such thing, but I may have been in
a nauseated condition. I don't remember
of being dizzy during that visit. My stomach
was upset and that is all I know that was the
matter with me. I asked Mr. Taylor that
evening what time he was leaving the following day. He said maybe around nine o'clock,
as near as I can remember. He may have
said eight thirty or nine o'clock. That was
about the time I had been getting up while
I was down at Ruby's Inn on my vacation.
32
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On the morning of the areident I did not get
up any later thnu n~nal. I w·as up about
seYt:'\n o 'eloek and I \Yent to the public bath
and went back and packed my things.
I eame out of 1ny roont nnd looked up nnd
do·wn the bn ll to spe if I eould see Mr. Taylor. I didn't kno"· \vhnt his room \vas, but
looked up and do"11 to see if I could see him,
and then I started down the stairs, and had
my foot out to take the first step when all
the lights went out and I '\\7as just feelingQ. You say the light went out'
A. Yes sir.
Q. "When you went to take this step
everything went black Y
...l. I do not know that it did, but I know
that the light went out, because I was trying
to catch myself on this railing and I couldn't
see it. This fracture didn't occur until I
struck the bottom of the steps, and I couldn't
see what was along here to grab hold of.
Q. Did you see your step as you went to
step down there T
A. The light was on when I put my hand
on the post.
Q. Yon are sure of that?
A. Yes sir.
Q. Where was that light?
A. I do not know where, but I know
there was a light.
Q. Yon know you could see when you
went out?
A. Yes sir.
Q. You had no difficulty seeing as you
went through the hallway?
A. No sir.
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Q.

You do not know what was furnishing

that light~
A. The light was on in my room, because
I turned it out in my room.
Q. You do not know what lights were on
or off~
A. In the room~
Q. You didn't see the globes lighted 1
A. I do not know anything about that.
All I know there was ample light so I
could walk without any difficulty. I proceeded along the hall until I got to the stairway. I could see the post.
Q. Could you see the top step 1
A. I went to step on the top step.
Q:. And you saw the step when you went
to step down the stairs~
A. I don't remember-! don't remember anything after I went to step.
Q. What is the last thing you do remember~

A. Walking over and putting my hand
on the post and starting downstairs.
Q. You remember starting downstairs~
A. Yes sir.
Q. But you do not remember if you
lookedA. Of course I looked.
I saw the first step. The next thing I
was rolling. I don't remember whether I
saw the second step.
Q. Did your foot go on the first step~
A. At the time I thought I couldn't tell.
Q. Do you recall now 1
A. I couldn't tell if I missed the step.
I do not know anything about the second
step.
34
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Q. 'Vher~ " .. as th~ light coming from
when you looked and eould see the fir.st step~
. .-\.. The hall 'Y ns light.
It ''""as the light baek of me. I do not
know that I noticr·d any light at t11e bottoJn
of the stairs. I do not recall having looked
to see if there ''""as a light there. I didn't
have time to look.
Q. You stood there, didn't you~
. .:\.. I didn •t stop, I placed my hand on
the post and started to take the first step
and the lights "-ent out.
I didn't look that particular morning to
see if there was any light coming up from
the bottom of the stairs. There was a light
when I started and so I went out and all of
a sudden the light went out and I did not
have any time to look. I stated that I came
out of my room and looked up and down the
hall. I didn't hurry along the hall. I didn't
stop when I arrived at the top of the stairway. When I started downstairs I put m,y
hand on the post and put my foot out to take
the step when the light went out, and the next
thing I remember I tried to grab something
to catch myself.
Q. As you stepped from the hallway to
the stairs did you spend any time in stopping
to look downstairs 1
A. I don't remember.
Q. What is your best recollection~
A. Well I don't know, only I started
downstairs.
Q. You do not remember of looking~
A. Be funny if I didn't look.
25

Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

Trans.

Do you remember of ever having
looked down stairs 1
A. I do not remember if I did, I cannot
remember.
I saw the first step. I was looking down
stairs when the light went out. I was looking to where I was going to put my foot. I
could .see where I was going to place my foot.
I suppose I kept my eye on that foot until
the light went out, as near as I can remember. It was my right foot. I looked where
I was going to place it. The light wasn't out
when I went to take the step. The lights
were on so I could see.
Q. And you saw the steps going down~
A. I don't remember a thing about it.
I felt perfectly alright at the time I went
to the head of the stairs. Nothing wrong
with me physically. I carried my bag in my
right hand. I do not know what I said to Mr.
Farnsworth when I first came to, or first
collected myself. I cannot remember any
particular thing I said. I do not know who
was the next person there after Mr. Farnsworth. I know Thelma Syrett. I don't remember seeing her shortly after I was
picked up. I know Mrs. Syrett. She came
in shortly after I was picked up. I don't
remember any conversation with Thelma
Syrett or Mrs. Syrett. I remember talking
to Mrs. Syrett. I do not remember them
asking me how badly I was hurt or in regard to my injury; that I thought my leg
was broken and they thought maybe it was
just bruised. I did not tell them why I
thought it was broken.
Q.

36
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

Trans.

110

Q. Do you ren1en1ber telling them it was
broken because yon had had a similar experience!
..:\.. I do not reme1nber of it.
Q. You haYe no recollection of it 1
. .\. Xo sir.
I re1nember ~Irs. Syrett saying she was
awfully sorry it happened. I don't remember "-hat I said to her, I have no recollection
at all. I do not remember telling them it
was not their fault, and that it was my fault,
and that I was dizzy and got up too soon.
If I made any such statement to Mrs. Syrett
I was pretty much out of my head. I do not
remember making any such statement to
Thelma Syrett. I don't remember talking
to her. I may have done. Mrs. Syrett
brought me a cup of coffee.
Q. Do you remember telling anyone
there it was not entirely their fault and
there was nothing to worry about'
A.. I do not remember anything of the
kind.
I have no recollection of making any such
statement. I do not remember saying to
Thelma Syrett that when I came out of the
room the lights were out and I missed the
stairway. I will say I did not make any such
statement. I did not say to her that if I had
been looking it would not have happened, it
was my own fault I did not make .such a
statement. I do not remember that when
the coffee wa.s brought to me by Mrs. Syrett
that I made the statement "It was not any
of yon peoples' fault, I was dizzy and missed
the step and you cannot blame yourselves at
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all. '' I would say I did not make such a
statement. I wasn't dizzy.
I didn't see any of the doors open along
the head of the stairs as I came along. I
couldn't say whether any of them were open.
I didn't see anybody coming in or going out
of their rooms. I do not remember of seeing
any doors open. This accident occurred between eight and eight thirty. It couldn't have
been after nine o'clock or after ten o'clock.
I am positive of that. There were other
people in the lobby when I was picked up.
I don't remember how many. I didn't remember very much at that time, but there
were people in and out. I did not lose consciousness at the time of the fall. I knew
what was going on completely as I rolled
down the stairs.
Q. How dark did it get~
A. Well, I do not know what to compare it with, unless you compare it to turning the light out entirely.
Q. This was in the daytime and light
came in from outside~
A. Not very much.
Q. Between eight and eight thirty
o'clock~

A. Yes, but the light comes in from the
east if there were not any doors open.
I know it seemed just awfully dark when
I first-when things went dark. I couldn't
say it was black, but it wa.s dark.
Q. Could you have seen your hand in
front of you~
A. I couldn't tell you.
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Q. Could you have seen your foot by
""Patching- it Y
A. I don't think I could.
Q. Could yon st:~e that step!
.L\. I don't think so.
Q. Do you remember if you could 1
1
~\. ' ' hen the lights go out all of a sudden it is darker.
My recollection is I eouldn 't see the step.
When I started down I could see my foot,
it was lighter. I eouldn 't tell whether I saw
my foot on that step.
Q. You have no idea at all where your
foot went!
...-\.. I have no idea at all whether it went
on that step or beyond it. When that light
went out everything was confused.
My foot did not trip or anything.
Q. Was there any time, at the time of
this fall or immediately after, that there was
a blank in your memory!
A. No sir.
When I stopped rolling I was on the landing of the stair. I don't remember whether
it was light there. I don't remember whether
the light came on while I was still on the
landing. The lights went suddenly out at
the time I fell. There was no delay at all.
I had been up and down these stairs twice a
day anyway prior to falling. About fourteen times altogether, to the best of my
recollection.
MR. BUDGE: On that occasion~
MR. LOWRY: No, on the total visits to
Ruby's Inn.
A. There was two years between visits.
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But you, you did not see any electric
light on after you left your room-you never
noticed any 1
A. Well, I know the hall was light until
I got to the head of the stairs.
Q. Did you see any electric light globes
burning from the time you left your room
until you had the fall~
A. I do not remember. I honestly do
not remember.
Q. Then it was possible that the light
there in the hall was furnished by natural
light. The light in the hall as you walked
along could have been furnished by natural
Q.

light~

A. I don't think it could have been that
light unless all of the doors were open.
I don't know that I have ever gone down
the hall and noticed the light coming in. I
do not know that I have ever been at the head
of the stairs when one of the doors were open.
I do not see how the hall could be lit up by
natural light. I do not see how it could go
out .so suddenly if it was natural light. I
don't remember having seen any globes
burning any place, but I saw the hall was
lighted. I do not know where it came from.
There might have been some light from the
sun. I haven't been there when the door was
open. It is possible for one door to have been
open and lighted up the hall.
MR. BUDGE: May it please the court
counsel has agreed to stipulate that if Dr.
Bergstrom was recalled to the wi tnes.s stand
by the plaintiff he would testify that $292.00
is the hospital bill, and $150.00 for doctors'
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serYiees; $100.00 for nur~ing ea rt.\ should the
plaintiff be entitled to reeoyer in this ease.
llR. LO \ r·RY : \ r e ''ill so stipulate.
THE COURT: The reeord may so show.
MR. BUDGE: And counsel has also
agreed to stipulate that Ruby,s Inn is a
place "-here the general public are furnished
rooms and meals, and that it is a public inn.
:llR. LOWRY: It may be so stipulated.
THE COl. . RT: The record may so show.
...L\XIE :Jl. CARPENTER, recalled, testified as follows :
I registered at Ruby's Inn on the 21st. of
August. Mr. Syrett \vas at the desk and
furnished the book that I signed. I paid for
my meals "-hile I was there__ I hadn't yet
got down to the desk to pay my room rent
when the accident happened.
Thereupon plaintiff rested.
The defendant then moved the court to
grant a non-suit and dismissal of the case on
two grounds: (1) That plaintiff has failed
the burden of proving any negligence on the
part of the defendant, Ruby Syrett; (2)
From plaintiff's own testimony, and from
testimony of witnesses for the plaintiff, the
evidence shows that plaintiff was guilty of
contributory negligence.
Which motion was by the court granted
and the jury was discharged.
The plaintiff was given sixty days in
which to prepare, serve and lodge her bill of
exceptions.
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JUDGMENT
This cause having come on regularly for hearing before the court on the 20th. day of June
32-c 1939; and the court having heard the evidence of
the plaintiff; and the defendant, at the conclusion
of plaintiff's evidence, having made a motion
that the plaintiff be non-suited and that her complaint herein be dismissed; and the matter having been argued by counsel for the respective
parties; and the court being fully advised in the
premises,
NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
the defendant's motion for a non-suit be and the
same is hereby granted, and that plaintiff's complaint and action be and the .same are hereby dismissed, and that defendant have and recover his
costs herein, taxed at $27.00.
Dated this 21st. day of June 1939.

-

HENRY D. HAYES
District Judge.
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NOTICE OF APPEAL
TO THE ...--\BO\. E N~\~1 SD Dl~JFENDANT .1\ND
TO H. D. LO,YRY, HIS .A.TTORNEY:
You and each of you will please take notice
that the plaintiff hereby appeals to the Supreme
Court of the State of Utah, from the judgment
made and entered in the aboye entitled cause on
the ~ day of June 1939, and from the whole
thereof.
This appeal is taken on both questions of law
and fact.
Dated this 30th day of October 1939.

REX J. HANSON,
JESSER. S. BUDGE,
Attorneys for plaintiff.
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